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England/Wales: Local Government Pension Scheme (LGPS) – Fund Governance

Contact: Colin Meech, National Officer, UNISON Centre, 130 Euston Road, NW1 2AY - c.meech@unison.co.uk - 0207 121 5595

For information: UNISON submission to the DLCG ‘discussion’ paper on the implementation of the Public Services Pension Act into the LGPS

Dear Colleagues

Please find attached the union’s submission to the Department for Communities and Local Government (DCLG) consultation and discussion paper on reforming the governance of the 89 LGPS funds. 

The DCLG is required to draw up legislation to implement the Public Services Pension Act into the LGPS funds. This requires, amongst other issues, the creation of a pension board for each fund with equal employee/employer representatives. 

The union has been campaigning for over 10 years to achieve statutory representation for scheme members in the management of their pension funds.

This will become a reality in 2014 as a result of the above legislation. 

The union has started an organising programme to recruit, train and support UNISON members who wish to take up this responsible and exciting new role. 

Please circulate this paper amongst your regions, branches and members. Please contact Colin Meech, National Officer, for further details on our campaign.

Best wishes

Jon Richards

National Secretary

Education and Children’s services, 

Pensions, Health and Safety
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Introduction
UNISON is very pleased to make this submission to the DCLG’s discussion paper on the implementation of the Public services Pension Act into the LGPS. 

We have 750,000 members working in Local Government and many 1000’s more who work for employers that are members of the LGPS. UNISON is the lead trade union in the National Joint Council for England and Wales.  

Since 2005, UNISON has supported, organised, trained and assisted its member representatives on the local government pension funds. This submission draws on our long experience of one-to-one engagement with member-nominated representatives on funds, and research into fund governance, performance and broader investment issues.

UNISON members who contribute to the LGPS are passionate about their pension scheme and want to take a more effective role in its governance. They will be more than willing participants in the new governance arrangements within the LGPS funds.

Summary of UNISON’s Recommendations
· We fully support recommendation 17 made by Lord Hutton’s review.

· UNISON believes that the current governance and investment regulations of the LGPS sits outside of European and UK law, particularly the requirements of Directive 2003/41/EC on the Activities and Supervision of Institutions for Occupational Retirement Provision (the IORP Directive) and the Occupational Pension Fund Investment Regulations 2005.

· Regulations 8 and 18 of the Directive should have been transposed into UK law for the LGPS, by 23 September 2005. UNISON contends that this obligation has still not been met and leaves the government open to challenge.
· We believe that the effective date for the new boards was April 1st 2014.

· The government is currently consulting on a cost sharing arrangement for the new scheme. This has the potential for scheme members to take up, either in increase contributions or reduced benefits, increases in costs, therefore new governance structures should reflect this change. 
· In light of the structural review of costs and the number of pension funds it makes sense to suspend the implementation date – but for no more than six months.

· We support the delegation by the DCLG of all pension fund activities, to a single pension board, constitutionally separated from the administration authority.

· The boards should have equal numbers of employer and trade union representatives.

· The boards should carry out the investment activity, including investment strategy, allocation and management of the fund.

· Equality proofing should be applied to all current and proposed changes to committee and governance arrangements. A mechanism for carrying out equality impact assessments should be agreed with the TU Side.

· There should be an AGM for each fund.

· Member representatives should be afforded facility time, training and other resources necessary for their effective performance.

· For effective governance the board needs to have its fiduciary obligations qualified and this is best done by the adoption of the Occupational Pension Scheme (Investment) Regulations 2005 amended 2007.

Section 1: Overview of Key Issues in Pension Fund Governance
In this section we raise some key issues that we believe should be considered in the discussion over the future management of the LGPS.

Public Services Pension Act and the LGPS

UNISON fully supports Lord Hutton’s key recommendation 17 as the most effecitve solution to the Public Services Pension Act. “Every public service pension scheme (and individual LGPS Fund) should have a properly constituted, trained and competent Pension Board, with member nominees, responsible for meeting good standards of governance including effective and efficient administration. There should also be a pension policy group for each scheme at national level for considering major changes to scheme rules”.

There should be no national or local attempt to water down Lord Hutton’s recommendation 17. The fund authorities should continue to administer the collection of contributions and the payment of pensions or where the fund has significant scale they should retain this function. 

While the pension board discharges all other functions necessary to pay pensions; the pension board must be legally separated from the administering authority and all investment assets be registered with it.  

We believe that there should be a consistent solution for all of the LGPS funds. There should be no room for a choice of structures, this will cause confusion and make the monitoring of governance problematic. 

Rather than creating a second-tier of representation for scheme members, encouraging a levelling down of practice, the regulations should state that it would be best practice to have representatives of the scheme membership with voting rights on a single pension board at fund level.

Therefore we disagree with proposals for pension committees to be a separate body from the pension boards or that the pension committee can also be a board. There are legal reasons for doing so which we consider later in this submission.  

Cost sharing for scheme members

The government is currently consulting on a cost sharing arrangement for the new scheme. This has the potential for scheme members to take up, either in increase contributions or reduced benefits, increases in costs. 

As a result it would be unacceptable to have the employers in full control of the investment decision making process and any future governance structure should reflect this new position of scheme members bearing direct economic risks.

Current Fiduciary Law

A key legislative change to pension law came with the introduction of the EU Directive 41/2003 Institutions for Occupational Retirement Provision (IORP)
. This was implemented in the UK through the Pensions Act 2004 and the Occupational Pension Scheme (Investment) Regulations 2005 amended 2007.

The Occupational Pension Scheme (Investment) Regulations
 should be simply applied to the LGPS funds. These regulations require the following and provide for the fiduciary obligations of the pension boards:

This section has no associated Explanatory Memorandum

4.—(1) The trustees of a trust scheme must exercise their powers of investment, and any fund manager to whom any discretion has been delegated under section 34 of the 1995 Act(1) (power of investment and delegation) must exercise the discretion, in accordance with the following provisions of this regulation. 

(2) The assets must be invested— 

(a) In the best interests of members and beneficiaries; and 

(b) In the case of a potential conflict of interest, in the sole interest of members and beneficiaries.

Currently there is no such requirement in the LGPS investment regulations so that the fiduciary obligation is confused and unclear. This is not the best conditions under which a new governance structure is created.

The Department of work and Pensions (DWP) are responsible for the incorporation of the provisions of the IORP Directive into UK law. The purpose of the directive, on which the above UK legislation rests, is to secure the prudential supervision of pension funds as major financial institutions which have a key role to play in ensuring the integration, efficiency and liquidity of financial markets.

UNISON believes that the current governance and investment regulations of the LGPS sits outside of European and UK law, particularly the requirements of Directive 2003/41/EC on the Activities and Supervision of Institutions for Occupational Retirement Provision (the IORP Directive) and the Occupational Pension Fund Investment Regulations 2005.

Regulations 8 and 18 of the Directive should have been transposed into UK law for the LGPS, by 23 September 2005. UNISON contends that this obligation has still not been met. We set out the key articles below.

“The prudential rules laid down in this Directive are intended both to guarantee a high degree of security for future pensioners through the imposition of stringent supervisory standards, and to clear the way for the efficient management of occupational pension schemes”. (Recital 7)

Article 5: Member States may choose not to apply Articles 9 to 17 to institutions where occupational retirement provision is made under statute, pursuant to legislation, and is guaranteed by a public authority. Article 20 may be applied only if all the other provisions of this Directive apply.

This Article means that Articles 8 and 18 should apply to the LGPS and so should be provided for in the regulations. 

Article 8 Legal separation between sponsoring undertakings and institutions for occupational retirement provision. Each Member State shall ensure that there is a legal separation between a sponsoring undertaking and an institution for occupational retirement provision in order that the assets of the institution are safeguarded in the interests of members and beneficiaries in the event of bankruptcy of the sponsoring undertaking.

The purpose of the separation is to ensure that pension board members have less potential for conflicts of interest. For instance, currently councillors have a clear conflict of interest when making investment decisions, as they are legally required to prefer the interests of council tax payers and their local electorate rather than scheme members.

All other pension funds in the UK and in the EU, in line with the IORP Directive invest in the sole interests of scheme members and resolve any potential conflicts of interest in scheme members’ favour. These requirements are set out in Article 18, as stated above the simple solution here is to adopt the Occupational Pension Scheme (Investment) Regulations for the LGPS boards.

UNISON wishes to see statutory instruments that set out the following.

· Delegation by the DCLG of all pension fund activities, with the exception of administration, to a single pension board, constitutionally separated from the administration authority

· Equal numbers of employer and trade union representatives

· The method of selection and the powers of removal of board members

· Discharging of the investment activity, including investment allocation and management by the board

· Equality proofing should be applied to all current and proposed changes to committee and governance arrangements. A mechanism for carrying out equality impact assessments should be agreed with the TU Side 

· There should be a model constitution and an AGM for each fund

· That member representatives should be afforded facility time, training and other resources necessary for their effective performance

· For effective governance the board needs to have its fiduciary obligations qualified and this is best done by the adoption of the Occupational Pension Scheme Investment Regulations 2005 amended 2007.
Section 2: The Consultation Questions
Q1. What period, after new governance regulations are on the statute book, should be given for scheme managers/administering authorities to set up and implement local pension boards? 

UNISON believes that the governance arrangements should be in place when the new scheme comes into being on April 1st 2014. We believe this was the intention of the government’s Public Services Pension Act.

Scheme managers should be planning for the implementation of local pension boards ahead of the regulations being laid.   New pension boards should be in place no later than six months after April 1st 2014. 

Q2. How long after new governance regulations are on the statute book should the national scheme advisory board become operational? 

The Scheme Advisory Board should be fully operational within six months of 1st of April 2014.

Q3. Please give details of any such “connected” scheme that you are aware of

We are not aware of any.

Q4. Are there any schemes connected to the main Local Government Pension Scheme, other than an injury or compensation scheme, that the new Scheme regulations will need to refer to in setting out the responsibilities of scheme managers?

We are not aware of any.

Q5. What “other matters”, if any, should we include in Scheme regulations to add to the role of local pension boards? 
The requirement to hold regular meetings, an annual general meeting and an annual report for scheme members. Regulations should address the need for the maximum openness and transparency of fund data investment policies and general procedures. 

Q6. Should Scheme regulations make it clear that nobody with a conflict of interest, as defined, may be appointed to or sit on a pension board? 
This will depend on the definition of conflict of interest. There will clearly be those with overwhelming conflicts of interest that mean it is inappropriate for them to sit on boards. However it could be argued that councillors and scheme members are to some extent conflicted yet it is expected that they will be represented.
Q7. Should Scheme regulations prescribe the type of information that may be “reasonably required”? 
Yes. We set out some of the key information below. They are not exclusive of other information.

· Accounts - Income and expenditure – including staffing costs and expenses for board members

· Board member profiles – registered conflicts of interest

· Number of meetings held and attendance

· Training board members have undertaken

· Basic fund data on participating employers, members, deferred members and pensioners

· Actuarial review

· Investment report/strategy

· Stewardship code obligations

· Voting policy at company AGM’s

· Voting record at company AGM’s

· Assets under management start and year end – by asset class

· Advisors and charges

· Actuaries and charges

· Custodian bank name, fee, cash on deposit, interest

· Custodian bank and charges – e.g. trading costs, stock lending costs and income

· Assets and asset values by fund manager year start and end, returns by asset class, management and performance fees, brokers used

· Fund management charges, performance fees, brokers used

· Cash held at fund’s bank

Q8. Although not required by the Act, should Scheme regulations prescribe a minimum number of employer and employee representatives? 
UNISON Comment: There should be no less than three and no more than seven representatives from each side. 
Q9. Should the new Scheme regulations require local pension boards to be a body separate from the statutory committee or for it to be combined as a single body? 
UNISON believes that there should be only one pension board and this should be legally separated from any of the sponsoring employers. There should not be a separate pensions committee. 

Our legal advice suggests that current local government legislation does not permit equal numbers of employers and employees to sit on a pension committee because the pension committee is a committee of the local authority and the lead political party must maintain its majority on all council committees. 

The Local Government Act 1972 sets out the arrangements that a local authority may make for the discharge of its functions by committees or sub-committees (section 101) and the appointment of members of any such committee (section 102). Section 102 permits the appointment of members of a committee who are not elected members of the authority; but section 102(3) excludes the power to appoint non-elected members from “a committee for regulating and controlling the finance of the local authority or of their area”.

Local Government and Housing Act 1989: This Act singles out pensions committees for the purpose of deciding who may be voting or non-voting members of a local authority committee: non-elected members of a pensions committee may be given voting rights. Note that the majority group of the authority must be given a majority of the seats on the committee (section 15), for which purpose the non-elected members are taken to be part of the minority.

Superannuation Act 1972: Schedule 3 specifies what Regulations relating to the LGPS may provide for. It includes “Provision for the management and application of the assets of such funds”. There can be no doubt therefore that the Regulations could require the formation of pension boards which allow for member representation with full voting rights.

So the highlighted legislation conflicts with the recent Public Services Pensions Act, which seeks to give equal weight to scheme members in decision making.  In particular by virtue of the Local Government ACT 1972 a scheme member employed by an administration authority would not be allowed to sit on its pensions committee.
Q10. Apart from what is required under the Act, what other elements of local pension boards should be set out in the new Scheme regulations?

UNISON Comment: They should set out minimum quality standards for good governance. The shadow board should be charged with exploring evidence based pension fund governance to assist the drafting of the regulations. 

The Regulations should re-inforce the 2004 Pensions Act requirements and that all board members have knowledge and understanding of the law relating to pensions and trusts, and other matters, and that they are conversant with the scheme trust deed and rules and other material. 

The Pensions Regulator is responsible for ensuring that this requirement is met, and has developed a framework for trustee knowledge and understanding. This framework should be developed to be specifically applied to the LGPS.

The principles of good governance can be summarised as:

· organisational coherence,: an institution's clarity of mission and its capacities; 

· People:  who is involved in the investment process, a minimum one third of the board should be trained in investment processes, their skills and responsibilities; and 

· Process:  how investment decision-making is managed and implemented.

Many of the problems in pension fund governance emerge from weaknesses in the governing board such as: 

· The responsibilities of board members are not clearly defined: the board may lack a clear mission statement and may engage in operational duties which should be left to internal management staff or external service providers.

· Lack of self-assessment, including training needs: governing boards rarely subject themselves to a thorough self-assessment review, to evaluate the extent to which their objectives are met and propose improvements to their decision-making methods.

Compounding these weaknesses is the problem of scale, which can be a major hurdle for good governance.

Q11. Apart from what is required under the Act, what other elements of local pension boards should be left to local determination? 
If there are to be local pension boards then these should be subject to strong guidance from the national Scheme Advisory board to ensure consistency and external challenge.
Q12. Should the new Scheme regulations prevent any incumbent scheme member representative being moved from a statutory committee to the local pension board (if the committee and the board are not one and the same body)? 
As long as they meet the conflicts of interest test there should be nothing preventing them becoming members of the new single board structure.
Q13. Should the new Scheme regulations include a requirement for each local pension board to publish an annual statement of its work and for this to be sent to the relevant scheme manager, all scheme employers, the scheme advisory board and Pensions Regulator? 
Yes. All scheme members should have access to the annual report . The fund board should also have a web site.
Q14. Apart from the training and qualification criteria that may be covered by the Pensions Regulator in a code of practice, are there any specific issues that we should aim to cover in the new Scheme regulations as well? 
The Investment and Stewardship Sub Committee of the Shadow Advisory Board should review all relevant stewardship and corporate governance codes. 

Q15. Should Scheme regulations simply replicate the wording of the Act? If not, what specific areas of work should the new Scheme regulations prescribe? 

Yes. UNISON believes that the Act is permissive and allows the board the flexibility necessary to fulfil its role and advise the Secretary of state on appropriate issues. 

Q16. Should Scheme regulations include a general provision enabling the scheme advisory board to advise the Secretary of State on the desirability of changes to the Scheme as and when deemed necessary? 

Yes
Q17. Are there any specific areas of advice that Scheme regulations should prohibit the scheme advisory board from giving? 
No

Q18. What options (if any other, please describe) would be your preference for establishing membership of the scheme advisory board? 

The Scheme Advisory Board should be constructed on the basis of the current shadow board.  There has been considerable sensitive negotiation and consultation taken place in putting together the current shadow board. It would be strange to tear this up and/or re-work the carefully constructed compromises already achieved 
Q19. Should Scheme regulations require the Secretary of State to approve any recommendation made for the position of Chair? 

Yes. However, the Secretary of State should be prepared to give reasons both for appointment and any rejected recommendation. 
Q20. Should Scheme regulations prescribe tenure of office? If so, what should the maximum period of office be and should this also apply to the Chair of the board? 

Yes, Three year terms and a maximum of three terms. Consideration might also be given to staggering start or finish dates for the first term of office to ensure continuity and that after the 3 year terms there is not a sudden significant loss of members. 

Q21. Should Scheme regulations make provision for board members, including the Chair, to be removed in prescribed circumstances, for example, for failing to attend a minimum number of meetings per annum? If so, who should be responsible for removing members and in what circumstances (other than where a conflict of interest has arisen) should removal be sought? 

Yes, subject to an open and transparent process, a proper investigation and hearing, and a chance to appeal. 
Q22. Should Scheme regulations prescribe a minimum number of meetings in each year? If so, how many? 

Yes. Six.
Q23. Should Scheme regulations prescribe the number of attendees for the board to be quorate? If so, how many or what percentage of the board’s membership should be required to be in attendance? 

Yes. 60% each of members and employers representatives.  
Q24. Rather than make specific provision in Scheme regulations, should the matters discussed at Q19 to Q23 be left as matters for the scheme advisory board itself to consider and determine? 

It would have been better to have put this question first. We would prefer these issues to be in the regulations. 
Q25. Should the scheme advisory board be funded by a voluntary subscription or mandatory levy on all Scheme pension fund authorities? 

If there are to be local funds there should be a mandatory levy. We have heard it said in open meetings fund managers/ practitioners that ‘the funds’ are not keen on a levy. This suggests confusion by those who run/administer the fund as to whose money and on whose behalf the funds are run.  A national fund would remove any tensions around this issue.

Q26. What would be your preferred manner of legal constitution of the scheme advisory board and how should Scheme regulations deal with the issue of personal liability protection for board members? 

UNISON believes that the board should be a non-departmental public body; this is the constitutional position of the London Pension fund Authority and the Northern Ireland Local Government Pension Scheme. Liability should be indemnified by the employers. 

For further information or clarification, contact:

Colin Meech, National Officer

UNISON 

UNISON Centre 

130 Euston Road

NW1 2AY

c.meech@unison.co.uk

� http://europa.eu/legislation_summaries/employment_and_social_policy/social_protection/l24038b_en.htm


� http://www.legislation.gov.uk/uksi/2005/3378/contents/made





